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FOR THE NORTHERN DISTRICT OF CALIFORNIA

DANIEL J. BERNSTEIN,
Plaintiff,
V.

UNITED STATES DEPARTMENT
OF COMMERCE, et al.,

Defendants.

C 95-00582 MHP

DECLARATION OF

TIMOTHY O’'REILLY

IN SUPPORT OF PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

HEARING DATE: August 2, 2002
TIME:
JUDGE: Marilyn Hall Patel

I, TIMOTHY O’REILLY, hereby declare:

1. I am the founder and CEO of O’Reilly &Associates, Inc. (“O’Reilly”), a

publishing house specializing in books for computer programmers, system administrators, and

users. O’Reilly started as a technical-writing consulting company in 1978 and published its

first book in 1985. O’Reilly also sold some software between 1995 and 2001.
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2. O’Reilly is now one of the largest computer book publishers in the United States.
It publishes more than 300 titles, employs almost 300 people, and has offices in the United
States, Japan, France, Germany, the United Kingdom, Taiwan, and China.

What Publishers Do

3. The contents of an informative, easy-to-read book are the result of hard work by
authors, editors, illustrators, designers, and typesetters. Publishing houses coordinate this
work.

4. Publishing houses also arrange for books to be reproduced and distributed. The
Internet offers many new distribution possibilities.

5. Publishing houses do more than develop, reproduce, and distribute information.
We also help organize the marketplace of ideas for the benefit of the reader, by selecting and
promoting the best books.

Publication Pricing

6. A publishing house must cover all of its costs. Publishers choose prices to cover
author compensation (royalties), acquisition costs, editorial costs, illustration costs, design
costs, typesetting costs, promotion costs, printing and binding costs, distribution costs, and
profit.

7. Initial development costs are incurred whether a book sells ten copies or ten
thousand. A book that sells many copies can cover these costs at a lower price.

8. For example, O’Reilly sells a 450-page book “Windows 2000 Pro: The Missing
Manual” for $19.95, a 1000-page book “Practical UNIX & Internet Security” for $44.95, and a
289-page book “2001 P2P Networking Overview” for $495.00. All three of these books have
reproduction costs under $5, but the expected quantity of “2001 P2P Network Overview” is

only a few hundred copies, while the expected quantity of the other two books is much larger.
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9. Many books that are published do not earn a profit. Books that sell fewer copies
than expected are subsidized by those that sell more copies than expected.

10. The total price for a complete set of O’Reilly’s books is approximately $12,000.
The average retail price is approximately $40. O’Reilly’s average profit per unit sold is
approximately $2. If O’Reilly changed its prices to eliminate development, design, and
acquisition, and to cover only the costs of reproduction and distribution, O’Reilly would be
unable to stay in business.

| declare under penalty of perjury under the laws of the United States that the foregoing

is true and correct and that this Declaration was executed on this day of April, 2002.
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